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The Environmental Planning and Assessment Act 1979 (NSW) (EPA Act) empowers local councils 
or other consent authorities to grant development consent subject to a condition requiring the owner/ 
developer to dedicate land to council and/or make a monetary contribution. 

Postcard from Dubai 
Simon Fraser was posted last year in the joint offices of LutfiCBP 
in Dubai and Abu Dhabi. In this edition of The Digest, he gives his 
latest update on Dubai. 

+  legal news overseas news 

This contribution in cash and/or kind 
mitigates the costs incurred by council in 
providing or improving public amenities 

or infrastructure to service the increased 
population on the land for which the 
development is planned. 

Rationale 
The rationale underlying consent authorities 
having the power to impose a contribution as 
a condition of development consent is that if 
a development attracts a higher population 
on the land be it comprised of residents, 
day workers or mere visitors), this will give 
rise to a need for the authority to provide new 
or expanded public amenities, services or 
infrastructure (such as roads, green space 
and drainage facilities). It is reasonable to 
expect the owner/developer who derives 
financial benefit from the development of 
the land to contribute to the costs of the 
infrastructure. 

Legislative framework 
Sections 94 and 94A are the key provisions 
in the EPA Act relating to development 
contributions. Section 94 "contribution 
towards provision or improvement of 
amenities or services" is the provision which 

empowers consent authorities to require 
development contributions as a consent 
condition. An authority's power to require 
development contributions and determine 

the amount payable is tempered by a 
standard of reasonableness. 

Section 94A "fixed development consent 
levies" allows consent authorities to impose 

the payment of a percentage of the proposed 
cost of the development provided they have 
the Minister's consent to do so. When the 
consent authority determines whether the 
developer is liable to pay contributions and 
what the quantum of contributions will be, 
It prepares and approves a "contributions 
plan" for the purpose of imposing the 
contributions obligation. 

Contributions plans 
Developers may wish to influence the public 
amenities to which they be contributing 
and how much they will need to contribute. 
In contrast to having a consent authority 

unilaterally imposing a liability to pay 
contributions on developers, sections 93F 
to 93L of the EPA Act provide a mechanism 
by which developers and consent authorities 
may voluntarily agree upon a contributions 

plan, called a "planning agreement". A 

developer may negotiate with an authority 
to include a term in a planning agreement 
excluding the application of sections 94 

and 94A from the development. A dispute 
resolution mechanism must be specified 
in the agreement. The developer will be 
required to provide a bond or guarantee to 

assure the council that it will not breach the 
agreement. 

Challenging assessed contributions 
Developers, often under pressure from 
landowners to maximise returns where the 

developer is not the owner, aim to minimise 
the costs of a development. Negotiating the 
terms of a voluntary planning agreement is 
one way of ensuring that an arrangement 

more palatable to the developer - one 
which considers the developer's financial 

constraints, for example - is brought about. 
However, if an amount of contributions is 

assessed as payable under a contributions 
plan or if an amount assessed under a 

planning agreement appears to be in 
error, legal advice should be sought. If the 
consent authority can be convinced that its 
assessment is in error or excessive, it may 
agree to reduce the assessment accordingly. 

Otherwise, an application can be made 
to the Land and Environment Court to 
challenge the assessment. 

Broadly speaking, there are two grounds 
upon which an assessment may be 
challenged. First, council's assessment 
of the developer having a liability under 

the instrument may be attacked. If a 
contributions plan is less than three months 

old and can be shown to be unreasonable it 
will be declared invalid and will absolve the 
developer of any liability under it. Secondly, 
council's assessment of the quantum of the 

contributions may be attacked. There is a 
plethora of ways in which to do this, such 
as claiming a credit for a past assessment 
of the contributions liability of a past 
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owner of the land. Two recent challenges 
to council's assessment of contributions 
payable are discussed below. 

Meriton Apartments Case 
The decision in Meriton Apartments Pty 
Limited v Council of the City of Sydney [2009] 
NSWLEC 1336 was handed down by Senior 
Commissioner Tim Moore on 9 October 
2009. The developer (Meriton) appealed 
against a $5,018,529.47 contributions 
liability imposed upon it under the City of 
Sydney Development Contributions Plan 
2006 in respect of a proposed apartment 
block development in Zetland. The liability 
represented the amount of contributions 
required for an increased population at the 
site from zero (the site was vacant at the 
time of the development application) to the 
expected post-development population. 
Menton argued that due to the site having 
a peak population of 229 workers in 1965 
it should be entitled to a credit for the 
development contributions that would 
have been payable in respect of such a 
population. The rationale underlying this 
submission was that it would be inequitable 
for Meriton to have to pay contributions 
representing the increase from a zero 
population if the site had had a substantial 
population in the recent past (for which 
the council would presumably have had 
to provide amenities which may well have 

subsisted as at the date of the development 

application). 

The Senior Commissioner ruled that Meriton 

was indeed entitled to a credit but reduced 

it by a fraction of 27 over 45, representing 
the 27 years in the 45 year period from 
1965 to the date of the development 

application during which the site was under 
public ownership and therefore non-
ratable. Although short of the reduction 

of $467,462.28 Meriton was seeking, the 

liability was reduced by $186,984.91. 

Valhalla Village case 
In Valhalla Village Pty Limited v Wyong 
Shire Council [2009] NSWLEC 1355 a 
contributions liability was imposed upon 
a developer (Valhalla) in respect of 42 

sites in its 424 site caravan park in Chain 
Valley Bay. The developer claimed it was 
entitled to a credit on the ground that the 
contributions liability of a former owner of 
the site (then bearing 300 sites) had already 
been assessed under a contributions 
plan in place at the time. That former 
owner developed all but 42 of the sites 
on the land and was assessed as not 
having a liability under the contributions 
plan. It was submitted that given the 
former owner's lack of liability for the 42 
sites it would be unreasonable to impose 
a liability on Valhalla for those sites. 
Commissioner Robert Hussey rejected the 
submission. The Commissioner held that 
the extension of the caravan park from 
300 sites to 424 constituted a change of 
circumstances justifying a new assessment 
of contributions liability. It was explained 

that one may reasonably expect that the 
extension may require amenities to be 
provided for all of the new development, 
including the development of the 42 sites 

previously assessed. 

Although the developer was unsuccessful 
in this case, it was accepted that if there 
had not been any change in circumstances 
from the original assessment to the present 
one, a credit would have been available to 
the developer. Therefore, depending upon 
individual circumstances, the case might 
work in a developer's favour. 

Conclusion 
Where owners/developers are not already 
bound by a contributions plan or planning 
agreement but are facing the prospect 
of being bound by one, they should seek 
to negotiate the terms with council to 
achieve a known and acceptable outcome. 
Where an existing plan or agreement is 
applicable, developers should consider 
with care whether council's assessment 
of the amount of contributions allegedly 
payable under it is properly justified. 
Courts not infrequently overturn or reduce 
assessments by council of contribution 
liabilities, 

This time of year is winter time in Dubai. 
Just prior to Christmas we had several 
days of sustained rain. Dubai does get 
a bit of rain over winter, usually short 
showers. No one can recall several 
days of continuous rain periods as 
recently occurred. Perhaps this is global 
warming for Dubai! 

Walking through the new metro station 
after a couple of days rain was  a  little 
hazardous. There were buckets here 
and there and signs advising you 
to avoid patches on the floor. The 
station leaked in places  - I  suppose 
they had no opportunity to test all 
weather performance prior to opening 
in September. At entry and exit doors 
cardboard boxes had been flattened out 
and put down for people to wipe their 
feet. The beautiful tile flooring which  is 

lovely in fine weather becomes slippery 
when wet. Workmen were mopping 
around each entrance to remove the 
water as people came and went. 

Because Dubai generally experiences 
only fine weather all planning seems to 
be on that basis. The economy is  a  bit 
the same. Exponential development has 
taken place in Dubai over the last 20 
years during  a  period when the world 
economy has been growing. Dubai 
development has been heavily financed 
by debt as it is not an oil rich state, 
with only about 5 per cent of its income 
from oil. Dubai was not geared for  a 

tempestuous global financial crisis. But 
eventually it rained. 

As there is no parliamentary government 

in Dubai (or the UAE), financial information 
is sometimes hard to find. There can be 
only speculation as to the debt level of 
Dubai, and  it  is not easy to distinguish 
between sovereign debt and private debt 
as many of the debt laden companies, 
including Dubai World and its subsidiary 
Nakheel, are basically owned by the Dubai 
Government  or  members of the ruling 
families. In substance these entities are 
government ones even  if  in form they are 
not. The total debt of Dubai (excluding 
genuinely private debt) is estimated by 
Moody's to be up to US$100 billion, and 
this for  a  state with less than 200,000 
citizens. (The remaining part of the total 
population of 1,500,000 are guest workers 
who cannot acquire citizenship rights.) 

No doubt  as  part of negotiations to extend 
and refinance debt the lending banks 
were looking to guarantees from the Dubai 
Government. The Dubai Government 
wanted to make it clear that  it  did not 
guarantee the debts of these semi private 
corporations. At the end of November 
2009 it issued  a  statement to that effect. 
This caused quite  a  ripple in world 
financial markets. On 14 December 2009 
the Ruler of Dubai as Chairman of the 
Dubai Supreme Fiscal Committee issued 
a  pronouncement intended to settle some 
fears which had taken hold in the absence 
of clear information. 

The Government position is that the Dubai 
Government will not sell any of its assets 
to bail out Dubai World but the debt 
burden will be dealt with through  a  mixture 
of restructuring its debts and by asset 
sales. The intention of the Government is 
to ensure that Dubai World continues to 
operate as  a  vital commercial entity. The 
Finance Minister says it was  a  mistake 
to have used short term borrowing for 
projects which he described as being of 
strategic and long term importance. 

The neighbouring UAE Emirate of Abu 
Dhabi has  a  large sovereign fund (estimated 
to be one trillion dollars) and huge reserves 
of oil. Expectations were that to the extent 
necessary Abu Dhabi would support Dubai. 
The December pronouncement confirmed 
that this support was there, with Abu Dhabi 
providing initial support of US$10bn. But at 
what cost? Abu Dhabi is seeking  a  number 
of  outcomes in return for the provision of 
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