
JUST IN TIME - MCLE 
The College of Law's Autumn Intensive series offers 
something for everyone. 

Choose from over 30 short seminars in a range of practice areas including: 

Wills and Estates 

Property Law 

Family Law 

Employment Law 

Personal Injury Law 

Criminal Law 

Mandatory Sessions 
(Rule 42 & s176) 

Mon 25 - Tue 26 March 2013 
Wesley Conference Centre, 220 Pitt Street, Sydney 

Wed 27  -  Thu 28 March 2013 
The College of Law City, Level 16, 111 Elizabeth Street, ayciney  -  new location. 

You may also be interested in these Rule 42 live webconferences: 
Tuesdays 12 March, 19 March, 26 March - 5:00-6:OOpm 
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ARBITRATION 

New Commercial Arbitration Act survives 
constitutional challenge 
By NICK CRENNAN 

limitations on review and right of appeal in 
the Commercial Arbitration Act did not make 
it invalid because parties agree to be bound 
by an arbitration award. 

T he Supreme Court of 
NSW has rejected a chal-
lenge to the constitution- 

ality of the recently enacted 
Commercial Arbitration Act 
2010 (NSW) (the Act), finding 
that an arbitral award was the 
result of agreement between 
the parties, and therefore the 
Act did not limit the court's 
review/appellate powers. 

Although unsuccessful, the 
case of Ashjal Pty Limited v 
Alfred Toepfer International 
(Australia) Pty Ltd [2012] 
NSWSC 1306 raises some 
very difficult philosophical  

questions about arbitration. 
The court was clearly cor-
rect in finding that consen-
sual arbitration is a product of 
agreement. 

The new Act supplements 
that agreement with signifi-
cant powers, enforceable by 
the court. Those powers 
include the power to sub-
poena, preserve evidence 
and require specific perfor-
mance of agreements. As 
these powers are exercised, a 
blurring of the line may occur 
between the "consensual" 
source of authority and the  

exercise of state compulsion. 
While the decision will be 

greeted with relief among dis-
pute resolvers, it is not clear 
whether it is, or will be, the 
subject of an appeal. 

Notably, 	the 	recently 
amended International Arbi-
tration Act 1974 (Cth) has 
also been the subject of a con-
stitutional challenge in the 
High Court in TCL Air Con-
ditioner (Zhongshan) Co Ltd v 
The Judges of the Federal Court 
of Australia and Anor [2012] 
HCATrans 277, and a decision 
in that case is pending. 

Commercial Arbitration 
Act aligned with 
international practice 

The Act is at the vanguard 
of reforms to domestic arbi-
tration throughout Australia. 

Nick Crennan 
is a partner at 
Colin Biggers 
& Paisley. 

Among its key features are: 
❑ a commitment to cost effi-
ciency and finality; 
❑ convergence with interna-
tional practice; 
❑ a limitation on the involve-
ment of the courts in review of 
arbitral decisions; and 
❑ a limitation on the right of 
appeal from arbitral decisions. 

The Issue 
The limitations on review 

and the right of appeal in 
arbitrations were the focus of 
the challenge in the Supreme 
Court of NSW in Ashjal v 
Alfred Toepfer. 

Ashjal was seeking to dis-
turb an arbitration award that 
it had wrongfully cancelled 
certain wheat contracts and  

was liable to pay the defendant 
purchaser $119,000 for non-
delivery of grain. Under the 
Act, a party may only appeal to 
the court on a question of law if 
the parties agree and the court 
grants leave. 

Ashjal had failed in its attempt 
to convince the court that there 
had been an agreement which 
would allow it to appeal. It then 
brought an application seeking 
a declaration that certain sec-
tions of the Act were beyond 
the legislative power of the Par-
liament of NSW. 

Constitutional challenge 
The constitutional attack 

had two limbs. 
Ashjal argued that the 

limitations on review and/ 
or appeal were invalid. It said 
that the power to review arbi-
tral awards was "constitution-
ally entrenched" and the NSW 
parliament did not have power 
to remove it. This argument 
had succeeded in the High 
Court in a case about occupa-
tional health and safety pros-
ecutions in the Industrial Rela-
tions Commission, and in the 

Supreme Court in a case about 
security of payment adjudica-
tions. 

Ashjal also argued that the 
power of the court to enforce 
an award required some judi-
cial analysis of the content 
and correctness of the award. 
Thus, to enforce an award that 
"pretends to represent the par-
ties' rights and obligations but 
in fact does not" was said to 
interfere with the decisional 
independence of the court, 
rendering it a mere agency of 
the executive and impairing its 
institutional integrity. 

Court compares 
consensual arbitration to 
statutory adjudication 

In rejecting both proposi-
tions, the court relied on the 
primacy of the consensual 
nature of arbitration. It con- 

trasted consen-
sual arbitration 
with statutory 
adjudication 
under the secu-
rity of payment 
legislation. Statu-
tory adjudication 

has been described as a public 
or statutory dispute resolution 
process which was subject to 
the supervisory jurisdiction 
of the court. In adjudications, 
concepts of public law have a 
central role. 

By contrast, the source of the 
arbitrator's power to determine 
a dispute between parties in a 
consensual arbitration arises 
from the agreement between 
the parties. Justice Stevenson 
put it as follows: "The parties 
in a consensual arbitration are 
not compelled to resolve their 
disputes by arbitration; they do 
so because that is their agree-
ment. An Award binds the par-
ties because they have agreed 
to abide the arbitrator's deci-
sion. 

'Their position is quite dif-
ferent from that of a citizen 
subject to the exercise of state,  

judicial, governmental or exec-
utive power; that citizen has no 
choice. 

'The arbitrator, acting under 
contract, is not exercising state, 
judicial governmental or execu-
tive power." (at 154]-[56]) 

Arbitration award is the 
product of an agreement 

The court also rejected the 
attack on the role of the court 
in enforcing awards. There 
was a significant difference 
between enforcing an award, 
and enforcing a determination 
of a minister of a government. 
The first is the product of an 
agreement. The second is an 
act of state, government or 
executive power. 

Further, there was a role 
for the court, defined in the 
Act, in refusing enforcement 
if the dispute or decision was 
beyond the scope of the sub-
mission to arbitration. 

Finally, the court held that 
its role in enforcing awards 
was similar to its role in 
enforcing settlements in liti-
gation before it, or foreign 
judgments. ❑ 

"An Award binds the parties 
because they have agreed to 
abide the arbitrator's decision." 
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