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Overview

1 Towhich major air law treaties is your state a party? Is your
state a party to the New York Convention of 1958?

Australia was a signatory to the Rome Convention (1933); however, it
denounced the convention in 2000, and it was replaced by the Damage by
Aircraft Act 1999 (Cth).

Australia is a signatory to the Chicago Convention (1944) and ratified
itin1947.

Australia is a signatory to the Geneva Convention (1948) (signed on
9 June 1950), but has not ratified it.

Australia ratified the New York Convention of 1958 in 1975.

The Convention on International Interests in Mobile Equipment (Cape
Town Convention) and the Protocol to the Convention on International
Interests in Mobile Equipment on Matters Specific to Aircraft Equipment
(Aircraft Protocol) took effect in Australia on 1 September 2015.

2 Whatis the principal domestic legislation applicable to
aviation finance and leasing?

The principal pieces of legislation are the Civil Aviation Act 1988 (Cth), the
Air Navigation Act 1920 (Cth) and the Air Services Act 1995 (Cth) - which
allowed for the former Civil Aviation Authority to be split into Airservices
Australia and the Civil Aviation Safety Authority (CASA). The Personal
Property Securities Act 2009 (Cth)(PPSA) is applicable to the registration
of security interests over aircraft and engines.

3 Arethere any restrictions on choice-of-law clauses in
contracts to the transfer of interests in or creation of security
over aircraft? If parties are not free to specify the applicable
law, is the law of the place where the aircraftislocated or
where it is registered the relevant applicable law?

Australia has made a declaration under the Cape Town Convention and
Aircraft Protocol providing that parties to an aircraft lease, security agree-
ment or contract of sale are free to choose the law that is to govern their
contractual rights and obligations, wholly or in part. Australian courts will
generally recognise the parties choice of governing law and forum provided
that such choice was made on a bona fide basis and not made in bad faith,
illegally, against public policy or with the primary purpose of avoiding the
laws of another jurisdiction. Usually parties will choose the governing laws
of a state or territory in Australia where the aircraft or business is to be
based (subject to stamp duty considerations).

Title transfer

4 Howistitlein an aircraft transferred?

In Australia, a bill of sale or a contract of sale is commonly used to transfer
title to the aircraft; however, the aircraft is required to be registered on the
Australian Civil Aircraft Register, which is maintained by CASA to formal-
ise the transfer.

5 What are the formalities for creating an enforceable transfer
document for an aircraft?

The bill of sale or contract of sale must be in writing, duly signed and
delivered, and show consideration for the transfer of title in the aircraft or
engine. There is no requirement for the document to be notarised, legal-
ised or translated, although in some states it may be subject to stamp duty.

www.gettingthedealthrough.com

The former owner of the aircraft must complete a Form 027 Part 1
(Notice of Transfer of Ownership Former Owner) and provide the com-
pleted form to CASA within 14 days of the transfer of the aircraft. A copy of
the completed form and the original certificate of registration needs to be
provided to the new owner within 14 days.

To become the aircraft’s new registration holder, the new owner of the
aircraft needs to complete and provide a Form 027 Part 2 (application by
new owner to become the registration holder) to CASA within 28 days after
the date of transfer of the aircraft, otherwise the registration of the aircraft
will be suspended. The CASA forms must be in English.

Registration of aircraft ownership and lease interests

6 Identify and describe the aircraft registry.

The relevant aircraft registry is the Australian Civil Aircraft Register which
is both an owner and operator registry. The registry is open to the general
public. Engines cannot be separately registered.

Section 4A(2) of the Civil Aviation Act provides that a provision of
the Act or regulations may apply to an aircraft registered in a contracting
state as if it were an Australian aircraft if an 83 bis agreement (Chicago
Convention) has the effect of transferring a function of the contracting
state to Australia.

Section 4A(3) provides that a provision of the Act or regulations does
not apply to an Australian aircraft if an 83 bis agreement has the effect of
transferring a function of Australia as the state of registry in respect of the
aircraft to a contracting state.

7 Cananownership or lease interest in, or lease agreement
over, aircraft be registered with the aircraft registry? Are
there limitations on who can be recorded as owner? Can an
ownership interest be registered with any other registry?
Can owners’, operators’ and lessees’ interests in aircraft
engines be registered?

The owner and the operator can be registered on the Australian Civil
Aircraft Register but a lessee’s interest cannot be registered. Registration
holders and operators must be legal entities and an ‘eligible person’ within
the CASA regulations. Proof of identity is required. See question § for the
relevant CASA forms.

A partnership cannot be a registration holder or a registered operator
(as it is not a legal entity or an ‘eligible person’), nor can a trust. A trustee,
however, can be noted as the registration holder on behalf of a trust pro-
vided a certified copy of the trust deed accompanies the application but not
as aregistered operator.

Registration is not possible for specific parts of an aircraft or engines
on the Australian Civil Aircraft Register.

For leased aircraft, depending on contractual arrangements, the sole
legal owner (ie, lessor) may become the registration holder. The regis-
tered operator must accept responsibility for the continuing airworthiness,
maintenance and control of the aircraft.

Itisnot possible to register an ownership interest or aleasehold interest
with any other registry in Australia other than the Australian Civil Aircraft
Register, although it should be noted that the Cape Town Convention and
Aircraft Protocol now allows for registration of ownership interests on the
international register in Dublin.

It should also be noted that while an aircraft or engine lease, sublease
or bailment may create a security interest in an aircraft or engine capable of
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being registered on the Personal Property Securities Register (PPSR), such
asecurity interest will be defeated by a security interest registered over the
same aircraft object registered on the Dublin register. See question 17.

8 Summarise the process to register an ownership interest.

The owner must complete the relevant CASA forms. Timing in relation to
registration and the delivery of the relevant forms is set out in question §
above. A Form 029 - Registration Application is to be used by an owner of
an aircraft when applying for initial registration. If the aircraft is already
on the Australian Civil Aircraft Register and has an Australian ‘VH’ reg-
istration then a Form 027 - Transfer of Ownership must be used to trans-
fer ownership.

Identification and the payment of relevant fees is required.

Title to an engine does not automatically vest in the owner of the host
aircraft. An engine cannot be separately registered on the Australian Civil
Aircraft Register.

9 Whatis the effect of registration of an ownership interest as to
proof of title and third parties?

As the Australian Civil Aircraft Register is not a register of title, registra-
tion does not constitute proof of title. Ownership interests in an aircraft
can only be confirmed through the parties relevant legal and commercial
documentation (eg, bill of sale or contract of sale) outside of the CASA reg-
istration process, and where appropriate, through registration on the PPSR.
Although the applicant legally declares to CASA that he or she is the owner
of the aircraft, third parties cannot rely on the accuracy of the register or
certificate of registration. A registered ownership interest with CASA will
not be effective against third parties if the owner has no title or defective
title and a party should therefore rely on the underlying title documenta-
tion which is usually a bill of sale or contract of sale.

10 Summarise the process to register a lease interest.

Lease interests cannot be registered on the Australian Civil Aircraft
Register. However, as mentioned, certain leases of aircraft and engines
(particularly where pooling arrangements provide for bailment of an indef-
inite duration) will require registration on the PPSR.

A failure to perfect a security interest may leave the aircraft or engines
available to satisfy the obligations owed by the lessee to its creditors, or a
purchaser of the aircraft or engines may take free of the lessor’s interest
where the lessor has not perfected its interest.

11 What is the regime for certification of registered aviation
interests in your jurisdiction?

The Australian Civil Aircraft Register comprises a hard copy of a register of
Australian aircraft certificates for each registered aircraft and is supported
by an online database.

The certificate of registration (issued by CASA) contains the follow-
ing information:
- manufacturer;
- model;

serial number;

engine type;
+  number of engines;

date when aircraft first registered in Australia;

year of manufacture;
«  registration holder (and commencement date); and

registered operator (and commencement date).

The certificate of registration does not state any mortgagee’s interest over
the aircraft. Such security interests must be registered on the PPSR. CASA
does not issue separate certificates of registration for engines.

12 Isanowner or mortgagee required to consent to any
deregistration or export of the aircraft? Must the aviation
authority give notice? Can the operator block any proposed
deregistration or export by an owner or mortgagee?

CASA may cancel registration of an aircraft if appropriate and will give

notice to the registration holder and registered operator.

A registration holder can submit a Form 1538 - Request for CASA to
record Irrevocable De-Registration and Export Request Authorisation
(IDERA) on Australian Civil Aircraft Register to CASA indicating that
the ‘authorised party’ (ie, mortgagee) is the only party that has the right

12

to deregister and export a specified aircraft object. IDERAs are a voluntary
measure providing greater security to creditors by preventing a debtor from
flying an aircraft to a jurisdiction where the Cape Town Convention and
Aircraft Protocol does not apply. The operator cannot block any proposed
deregistration or export by an owner.

13 What are the principal characteristics of deregistration and
export powers of attorney?

Deregistration of an aircraft with CASA (and its export) has been typically
undertaken utilising a deregistration power of attorney provided at the
start of the transaction. An irrevocable deregistration power of attorney
will survive the insolvency of the creator of the power, although see ques-
tion 14 below in relation to the relevance of these documents now that
the Cape Town Convention and Aircraft Protocol and IDERA apply in
Australia and are capable of being registered with CASA.

14 Ifthe Cape Town Convention is in effect in the jurisdiction,
describe any notable features of the irrevocable deregistration
and export request authorisation (IDERA) process.

As the Cape Town Convention and Aircraft Protocol is now effective in
Australia, CASA now accepts IDERAs. The registration holder must com-
plete and provide the original IDERA (Form 1538), along with any related
fees to CASA.

A Form 1538 does not have to be countersigned by CASA. Provided the
IDERA satisfies all requirements and there is no other IDERA recorded
against the aircraft, CASA will record the IDERA on the Australian Civil
Aircraft Register.

Although most financiers are likely to still require a deregistration
power of attorney, it is expected that all owners and mortgagees in relation
to Australian aircraft will now lodge a Form 1538.

To deregister an aircraft under an IDERA, the authorised party must
submit a Deregistration Form (Form 1542). If there is a CDCL (ie, a letter
issued by the authorised party transferring its rights to a certified designee
recorded (such as a financier)), then the CDCL form must be submitted by
the certified designee. Once CASA has sent a confirmation of deregistra-
tion letter to the registration holder and registered operator, the aircraft is
no longer a registered aircraft in Australia and does not possess a certificate
of airworthiness and must not be flown. In the event of a default, the lender
will be able to exercise the IDERA to secure deregistration and export of
an aircraft. This ensures that an aircraft cannot legally be flown to another
country to avoid recovery of the asset.

Security

15 Whatis the typical form of a security document over the
aircraft and what must it contain?

A security document over an aircraft will usually be in the form of a spe-
cific security agreement over the aircraft or engine or a general security
agreement over all of the assets of the grantor, creating a security inter-
est in favour of the secured party (typically a financier). Generally, there
is no specified form to these security agreements. These documents are
not required to be registered on the Australian Civil Aircraft Register or
the PPSR and are therefore not public documents. No maximum secured
amounts or other economic details are required to be disclosed on the
PPSR however the grantor (against whom the security interest is regis-
tered) may apply to the registrar of the PPSR for copies of the underlying
documentation allegedly giving rise to the security interest if the validity
of such security interest is disputed. The documents do not need to be in
English (but typically are) however registration of security interests on the
PPSR must be in English.

16 What are the documentary formalities for creation of
an enforceable security over an aircraft? What are the
documentary costs?

The security documents do not need to be notarised, legalised, translated
or registered (although the security interests created by such documents
needs to be registered on the PPSR). The amount of stamp duty payable
will depend on the loan amount and method of calculation in each state
and territory. The PPSR registration costs to record the security interests
are minimal.
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17 Must the security document be filed with the aviation authority
or any other registry as a condition to its effective creation or
perfection against the debtor and third parties? Summarise the
process to register a mortgagee interest.

A security document does not need to be filed with CASA or the PPSR as a
condition toits effective creation or perfection of a security interest against
the debtor and third parties. However, a financing statement (which
reflects the security interest created in respect of the ‘collateral’ (ie, aircraft
and engines) will need to be registered online with the PPSR to perfect
the security interest. There are complexities around timing requirements
for registrations, which are dependent on the nature of the security inter-
ests created.

The Cape Town Convention and Aircraft Protocol established an
online registry in Dublin for recording security and purchase interests in
most aircraft, aircraft engines and helicopters. Section 256 of the PPSA
provides that the International Interests in Mobile Equipment (Cape Town
Convention) Act 2013 (Cth) prevails over the PPSA to the extent of any
inconsistency (ie, the Dublin registry will have priority to the extent of any
inconsistency with the PPSR).

The Cape Town Convention and Aircraft Protocol only applies to air-
craft objects as follows:

airframes that can transport at least eight persons (including crew) or

goods in excess of 2,750 kilograms;

helicopters that can transport at least five persons (including crew) or

goods in excess of 450 kilograms; and
- aircraft engines that have at least 17501b of thrust.

Accordingly, if an aircraft object does not fall within any of these defini-
tions then it will continue to be governed by the PPSA.

As the PPSA has a broader application (eg, it captures certain proceeds
of sale not necessary caught by the Cape Town Convention and Aircraft
Protocol), it is expected that security interests in aircraft will, in practice,
continue to be registered on the PPSR as well as on the International
Registry of Mobile Assets in Dublin.

18 How isregistration of a security interest certified?

When a secured party registers a security interest on the PPSR, a verifi-
cation statement is sent to the secured party group’s address for service
by email and includes details such as secured party, grantor, collateral
class and registration period. Neither PPSR search results nor the verifi-
cation statement contain the ranking or priority of the security interest.
However, the effect of registration upon the priority of security interests is
demonstrated through the following default priority rules under the PPSA
(although there are exceptions such as for a purchase money security
interest (PMSI)), which includes a ‘PPS Lease’:
- aperfected security interest takes priority over an unperfected secu-
rity interest;
an earlier perfected security interest takes priority over a later per-
fected security interest; and
+ an earlier unperfected security interest takes priority over a later
unperfected security interest.

Aircraft (known as ‘tangible property’ under the PPSA), is a separate col-
lateral class, and ‘aircraft’ is made up of four sub-classes: ‘aircraft engine’,
‘airframe’, ‘helicopter’ and ‘small aircraft’. A registration in respect to air-
craft will always require the identification of a sub-class and the inclusion
of a serial number. Aircraft engines, airframes and helicopters must be
described by the manufacturer’s serial number, name and generic model
designator. Security interests in aircraft and engines also need to be reg-
istered with the online international registry in Dublin established by the
Cape Town Convention and Aircraft Protocol, which will have priority over
security interests registered against the same aircraft object on the PPSR
(see question 17).

19 Whatis the effect of registration as to third parties?

Generally, with the exception of a PMS]I, registration does confer priority
over subsequent security interests. There is no priority notice system in
place as such, although see question 18 in relation to priority rules.

The PPSR provides a disclaimer as to the accuracy of the information,
and parties need to rely on the underlying financing and security docu-
mentation (or lease or bailment arrangement in respect of a PPS Lease) of
an aircraft or engine. The PPSR acts as a notice board for the underlying

www.gettingthedealthrough.com

security interest, and priorities can be amended contractually by way of
deeds of priority or subordination.

20 How is security over aircraft and leases typically structured?
What are the consequences of changes to the security or its
beneficiaries?

A security trustee concept is recognised and may be used in granting secu-
rity under Australian law in respect of aircraft and leases, and the nature
of the security is a right in personam. A security agent trustee can hold
security for a changing group of beneficiaries (ie, new lenders) without
affecting the security provided. There is no need to make any amend-
ments to the PPSR as the security agent trustee will remain the registered
secured party. If the security interest in the aircraft is held directly (and
not through a security trustee), then a novation of the lender will require a
new security registration on the PPSR. Priority may not be apparent from
asearch of the PPSR.

21 What form does security over spare engines typically take and
how does it operate?

An aircraft and its engines are treated as separate goods and require sepa-
rate security registrations on the PPSR.

A security interest can be registered in respect of an engine even if it is
not installed on the host aircraft at the time of creation and an encumbered
engine does not cease to be encumbered merely because it is removed
from a host aircraft or installed on another aircraft (although it may breach
the underlying security).

A security interest over spare parts of an aircraft can be registered on
the PPSR under the collateral class of ‘other goods’. Consideration needs
to be given to specific laws under the PPSA in respect of aircraft spare parts
that are installed or affixed to an aircraft (or co-mingled) over which the
secured party (of the spare parts) does not hold a security interest.

Enforcement measures

22 Outline the basic repossession procedures following lease
termination. How may the lessee lawfully impede the owner’s
rights to exercise default remedies?

Self-help remedies are available in Australia provided such rights are
exercised in accordance with the lease terms and undertaken in a lawful
manner, however, where a lessee disputes the lessor’s right to possession
following a lease termination, a court order is usually obtained. The owner
must notify and obtain the consent of the person on whose property it
would need to enter to effect physical repossession of the aircraft. Consent
from the relevant airport authority will typically be required.

Aircraft leases in Australia will usually allow a lessee a grace period
within which to remedy a default.

There are no statutory time limits imposed on a lessor to repossess
the aircraft. See question 23 in relation to the Cape Town Convention and
Aircraft Protocol.

23 Outline the basic measures to enforce a security interest.
How may the owner lawfully impede the mortgagee’s right to
enforce?

The Cape Town Convention and Aircraft Protocol provides that a creditor
can enforce ‘self-help’ without reference to the court in an event of default,
or an insolvency event. That is after a nominated waiting period (60 days),
a creditor automatically gains the right to repossess the aircraft object. The
courts have no powers to delay or prevent the enforcement of this remedy,
however the courts still continue to have jurisdiction in relation to other
aspects of the securities matter, such as the validity of the claim over a secu-
rity interest.

The International Interests in Mobile Equipment (Cape Town
Convention) Act 2013 (Cth) provides that Australian courts are restrained
from exercising jurisdiction in relation to securities remedies that are
subject to the Cape Town Convention, in favour of relevant ‘self-help’
provisions. In Australia a court order is usually obtained and a liquidator
or receiver appointed. Voluntary administrations are common due to the
personal liabilities that directors risk for trading while insolvent under the
Corporations Act 2001 (Cth).

Voluntary administration will give rise to a stay on civil actions against
a company during the administration (which will continue until an agree-
ment is reached with creditors or a decision is made to liquidate the

13
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27 Are there any limitations on the amount of default interest that
Update and trends can be charged on lease or loan payments?

Due to limited case law and testing, the PPSA (and its PPSR), and
the Cape Town Convention and Aircraft Protocol are areas of
current focus for aviation finance and leasing in Australia.

company). During this time creditors may only enforce security if they
hold security over the whole or substantially the whole of the assets of the
company, which is typical for an aircraft security where a special purpose
vehicle holds title to the aircraft.

24 Priority liens and rights

Which liens and rights will have priority over aircraft
ownership or an aircraft security interest? If an aircraft can
be taken, seized or detained, is any form of compensation
available to an owner or mortgagee?

A statutory lien against an aircraft in favour of Airservices Australia for
unpaid service charges (for example, landing charges, route navigation
charges, terminal navigation charges, etc) or arising due to moneys owing
to the Australian Taxation Office will have priority.

Airservices Australia has powers to sell the aircraft where services
charges remain unpaid but must recognise any mortgagee’s debt incurred
prior to the lien.

Governments at both state and commonwealth level have constitu-
tional authority to requisition aircraft (both ownership and use) but are sub-
ject to paying just and fair compensation (other than for seizures following
certain crimes or sanctions) although typically commercial agreements are
negotiated with airlines and operators in times of emergency.

Taxes and payment restrictions

25 What taxes may apply to aviation-related lease payments, loan
repayments and transfers of aircraft? How may tax liability be
lawfully minimised?

A10 per cent goods and services tax (GST) may apply to the sale, transfer,
redelivery or importation of an aircraft depending on the circumstances.
There is a GST exemption on the export of aircraft provided the purchaser
of the aircraft exports it from Australia under its own power within 60 days
of taking physical possession.

Taxes might apply where a non-resident lessor of aircraft is leasing to
an Australian airline directly from offshore. Generally, royalty withholding
tax (RWT) will be deducted from rental payments made to a non-resident
lessor unless among other things, a double tax agreement (DTA) is in place
between Australia and the country of residence of the non-resident lessor
provides otherwise.

If Australia does not have a DTA with the relevant country, the RWT is
30 per cent of the gross royalty. If a DTA is in place, the rate of withholding
is typically around 10 per cent.

Withholding tax (of 10 per cent) on interest payments may be pay-
able where the interest on a loan is being paid to an offshore financier. It is
typical for loan documentation to contain gross-up clauses and these are
recognised under Australian law.

If the lessor has an Australian permanent establishment, the lessor
might be subject to Australian income tax.

Stamp duty, in the form of a conveyance duty, may apply to the sale or
transfer of an aircraft if the aircraft is being transferred, particularly with
a lease and the lessee is located in certain states. Stamp duty, in the form
of mortgage duty, may be applicable if the aircraft is located in New South
Wales and security is taken in respect of the aircraft.

If the default interest is excessive, it may at times be deemed by a court to
be unenforceable as a penalty.

28 Are there any costs to bring the aircraft into the jurisdiction or
take it out of the jurisdiction? Does the liability attach to the
owner or mortgagee?

No import or export duty is payable with respect to an aircraft or engine;
however, this may apply to spare parts. Customs legislation requires all
imported spare parts for foreign owned aircraft (even where a customs
duty exemption may apply) to be reported.

GST may be payable on the import of the aircraft or engine as set out in
question 25. Liability for payment attaches to the importer.

Insurance and reinsurance

29 Captive insurance
Summarise any captive insurance regime in your jurisdiction
as applicable to aviation.

There are no requirements that insurances be placed with local insurers
in Australia.

30 Cut-through clauses

Are cut-though clauses under the insurance and reinsurance
documentation legally effective?

While there is limited case law in this area, cut-through clauses are consid-
ered to be legally effective in Australia and there is argument that section
48 of the Insurance Contracts Act 1984 (Cth) will ensure that an absence of
privity of contract between the reinsurer and the original insured should
not be an impediment to enforceability.

31 Areassignments of reinsurance (by domestic or captive insurers)
legally effective? Are assignments of reinsurance typically
provided on aviation leasing and finance transactions?

Assignments of reinsurance are legally effective in Australia assuming

there is a legally binding contract between the parties. An assignment of

reinsurance will typically be provided where the insurers are located in
jurisdictions where a cut-through clause may not be legally effective.

32 Cananowner, lessor or financier be liable for the operation of
the aircraft or the activities of the operator?

If the owner of the aircraft is the employer of a negligent pilot then the
owner will be vicariously liable for the negligence of his employee. The
owner, lessor or financier will be liable only if its own negligence or con-
tractual breach can be shown to be causative of loss and damage. However,
previous strict liability on passive owners, lessors and financiers has been
removed from Australian legislation, and now only apply to an operator of
the aircraft as discussed at question 33.

33 Does thejurisdiction adopt a regime of strict liability for
owners, lessors, financiers or others with no operational
interest in the aircraft?

No. The Damage by Aircraft Act 1999 (Cth) imposes strict liability on the
owner (unless the owner has no active role in the operation of the aircraft)
and the operator of the aircraft (ie, the person who retains control of its
navigation is taken to be the operator of the aircraft). State legislation may
also apply and is not uniform in relation to damage by aircraft.

26 Are there any restrictions on international payments and
exchange controls in effect in your jurisdiction?

Generally, there are no restrictions with transferring funds to and from
Australia, subject to compliance with the Anti-Money Laundering and
Counter-Terrorism Financing Act 2006 (Cth). Foreign exchange controls
are implemented from time to time against specific countries, entities and
persons resulting from sanctions legislation.

14

34 Third-party liability insurance

Are there minimum requirements for the amount of
third-party liability cover that must be in place?

Australia’s carriers’ liability and insurance arrangements are outlined in
the Civil Aviation (Carriers’ Liability) Act 1959 (Cth)(CACL Act), which
gives the force of law to a number of passenger liability regimes, includ-
ing those arising under the Warsaw Convention, the Montreal Convention
1999, and a separate system of liability for domestic travel. The liability
framework for domestic passenger travel is created under Part IV of the
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CACL Act, and is complemented by state legislation to create a national
uniform scheme.

Arrangements for compulsory passenger insurance are outlined in
Part IVA of the CACL Act.

The acceptable contract of insurance requirement for coverage of
the carrier against personal injury liability is A$725,000 for domestic car-
riage and 260,000 SDRs (Special Drawing Rights within the meaning of
the International Monetary Agreements Act 1947 (Cth)) for any Montreal
Convention or other international carriage arrangements.

Liability arrangements for third-party (surface) victims are outlined
in the Damage by Aircraft Act 1999 (Cth) and now increase the domes-
tic passenger liability cap and mandatory insurance requirements from
A$500,000 to A$725,000 per passenger as under the CACL Act.
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