DIGITAL ESTATES

Logging off for life
Testators should plan carefully for the post-mortem management of digital assets
By BERNADETTE CAREY

Take steps now to ensure your client's online
presence is managed appropriately after death.
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n Australia, to date at least,
there has been little, if any,
recognition of the importance of estate planning for
digital assets. In the absence
of clear legislative guidance,
solicitors should take careful,
practical steps now to ensure
their clients' online legacy is
appropriately managed and
protected after they have
passed on.
Digital assets have
a multitude of forms
and no expiry date

As technology continues to
evolve, so too does our online
presence. Profiles on Face-

book, LinkedIn and Twitter, to
name just a few, now record our
lives (both private and professional) as well as our thoughts,
opinions and achievements in
real time. While barely heard
of just 10 years ago, these and
other social media and online
platforms are now an integral
part of the lives of a significant
proportion of the population.
As a result, almost all of
us will have collected digital assets in some form or
another. In addition to social
media profiles, we have email
accounts such as Yahoo! and
Gmail, online storage accounts
such as iCloud and DropBox,
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financial accounts or payment
services accessed through
online banking, and photo storage accounts like Flickr. This
list is far from exhaustive and
will continue to expand as technological advances are made.
Unlike us mere mortals,
most of our digital assets do
not have an expiry date. In
fact, for better or for worse,
our online life can live on in
perpetuity. This presents a
challenge: who should have
access to, manage, and deal
with those digital assets once
we are gone?

LOOKING FOR
EXCEPTIONAL
LEAGUES?...

Bernadette Carey is a
senior associate in the
Corporate and Dispute
Resolution Group at
Colin Biggers & Paisley.

Rise in litigation

The right to access digital
assets of a family member
after their death is becoming
an increasingly hot topic internationally and there is already
a growing trend of litigation
involving grieving families
seeking access to, for example,
email accounts and Facebook
profiles of a deceased relative.
The quandary over who
has the right to access a
deceased's digital assets has
troubled courts in the US for
years. As early as 2005, Yahoo!
was faced with litigation after it
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clear case authority, it seems
the most sensible action
for practitioners is also the
most practical. Ensuring
your client has an effective
digital asset management
plan might involve the testator or instructing solicitor:
❑ making a list of the testator's digital assets and online
accounts, including every
website on which the testator has an online presence;
❑ making a record of the user
names and passwords to each
account, including answers to
any security questions which
will allow for the password to
be bypassed or changed. This
information will be kept separately from the testator's will,
perhaps in a safety deposit
box or in a sealed envelope
to be stored with you and
updated from time to time;
❑ ensuring the testator's will
contains a specific clause to
allow for the testator's executors to access some or all of
the testator's digital assets
(as defined in the will) which
refers to where the full list
and password information
can be found. The testator
might also consider appointing a separate 'digital executor' who is more comfortable with technology; and
❑ drafting explicit instructions on how the testator
wants their digital assets to be
dealt with. This will involve,
for example, consideration
of whether the testator really
wants family reading their
personal emails or accessing
other personal information,
or whether the testator simply
wants all online accounts to be
deleted.
With these simple steps in
place, a testator's digital identity and assets can be effectively managed after death —
and they really can "log off in
peace".
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