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T

he Australian Law Reform

Commission's Final Report,
Connection to Country: Review
of the Native Title Act 1993
(Cth), was tabled on 4 June 2015. The
Report sets out ALRC findings — based
on extensive examination of native title
laws and more than 160 consultations
around Australia — and makes 30
recommendations for reform.
New South Wales does not have
extensive areas where native title might
be recognised. Nonetheless, there have
been five determinations that native
title exists and, at time of reporting, 21
registered claims. The Aboriginal Land
Rights Act 1983 (NSW) provides that
certain Crown land can be claimed
by Aboriginal land councils on behalf
of Aboriginal people. This process is
independent of the claims process
under the Native Title Act ('the Act). The
Report outlines some of the complex
interactions between the two statutes.

Terms of Reference
The ALRC was asked to examine
connection requirements relating to the
recognition and scope of native title rights
and interests, and whether the Act should
provide that native title 'can include rights
and interests of a commercial nature'.
Other areas for inquiry concerned barriers
to access to justice imposed by the Act's
authorisation and joinder provisions.

Connection requirements
The ALRC recommends reforms that
refocus on the core elements of native
title. It considers that clarifying the
statutory definition would promote
recognition of native title, recommending
the amendment of s 223 so as to:
• provide that traditional laws and
customs may adapt, evolve or
otherwise develop;
• provide that rights and interests may be
possessed by a claim group where they
have been:
- transmitted or transferred between
Aboriginal or Torres Strait Islander
groups in accordance with the
traditional laws and customs of
those groups; or
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Snapshot
• The ALRC Native Title
Final Report contains 30
recommendations for reform.
• Recommendations focus on
'connection' requirements,
the content of native title,
authorisation and joinder.
• There are complex
interactions between the
Aboriginal Land Rights Act
1983 (NSW) and the Native
Title Act 1993 (Cth).

- otherwise acquired in accordance
with traditional laws and customs;
and
• clarify that it is not necessary to
establish that:
- the acknowledgment of traditional
laws and the observance of
traditional customs have continued
substantially uninterrupted since
sovereignty;
- traditional laws and customs
have been acknowledged and
observed by each generation since
sovereignty;
- a society united in and by its
acknowledgment and observance
of traditional laws and customs has
continued in existence since prior to
sovereignty.

The nature and content
of native title
Section 223(2) of the Native Title Act
provides a non-exhaustive list of native
title rights and interests. Drawing upon
the approach in Akiba v Commonwealth
(2013) 250 CLR 209, the ALRC
recommends amendment of s 223(2) to
confirm that native title rights and interests
may comprise a broadly-framed right
that may be exercised for commercial
purposes, where the evidence supports
such a right. The ALRC also recommends
express inclusion of a right to trade in the
non-exhaustive list in s 223(2).

Authorisation
The authorisation provisions in the Act are
intended to ensure that an application for
a native title determination is made with
the consent of the claim group. The ALRC
made recommendations regarding the
claim group's decision-making process,
the scope of the applicant's authority, the
'replacement of a member of the applicant
group, and the duty of the applicant to
the group.

Parties and joinder
Party and joinder provisions in s 84 of the
Act specify who is a party to native title
proceedings, who may join proceedings,
in what circumstances they may join, and
when they may be dismissed.
Where an Aboriginal land council has
made a claim under the Aboriginal Land
Rights Act that has not been determined,
it has only a statutory, inchoate interest
— which may not amount to a legal or
equitable estate or interest — in the land
claimed. The ALRC considers it desirable
to ensure that land councils with an
inchoate interest are able to participate
in native title proceedings without being
required to apply for joinder under s 84(5).
The ALRC recommends amendment
of the Native Title Act so that the NSW
Aboriginal Land Council and Local
Aboriginal Land Councils are among
the categories of persons whom the
Registrar must notify of a native title
application under s 66(3)(a). Other joinder
recommendations include amendments
to allow respondent parties to limit their
involvement in proceedings to questions
regarding the interaction of their interests
with native title interests, to clarify the
law regarding joinder of claimants and
potential claimants, and to clarify the law
regarding dismissal of parties.

Other pathways
Finally, the ALRC acknowledges that
native title is not the only path to land
justice for Aboriginal and Torres Strait
Islander peoples.
The Final Report is available at
www.alrc.gov.au/publications . LSJ
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n May 2015, Justice Garling of the

Supreme Court of NSW delivered
judgment in Abu-Mahmoud v
Consolidated Lawyers Pty Ltd [2015]
NSWSC 547, finding a solicitor liable
for $2.3M in damages for providing
negligent corporate restructuring and
tax advice during two client lunches.

Background
The plaintiff alleged he met the solicitor
at a restaurant on two occasions to
obtain legal advice in relation to avoiding
any personal liability to the ATO.
The plaintiff's full financial arrangements
were complex. Relevantly, the plaintiff's
various companies, including Fairchild
Developments Pty Ltd (Fairchild) whose
major asset was a shopping complex
(Fairfield property), had borrowed
several million dollars from St George
Bank. The loan was secured in part by
the plaintiff's personal guarantee.
It was alleged the solicitor advised the
plaintiff and his business partners they
should incorporate a new company and:
• the new company should purchase
the Fairfield property at the lowest
possible commercial price from
Fairchild;
• the plaintiff and partners should
resign as directors of Fairchild and
appoint a director 'who has nothing
to lose';
• the $400,000 tax liability would
remain with Fairchild; and
• the new director should place
Fairchild into voluntary administration
and then liquidation. Fairchild would
be wound up with the tax liability
outstanding, and the liability would
be avoided.
There were significant problems with
the advice. One was that the ATO
had the power to issue notices to the
plaintiff and his partners making them
personally liable for the tax liability.
The second major problem was that the
appointment of a liquidator to Fairchild
was an event of default under the terms
of its loan agreement with the bank.
The effect of default was that the loan
balance became payable immediately.

Snapshot
• Resist offering advice in a
social setting.
• Professional negligence
claims are immensely difficult
to defend in the absence of
contemporaneous records.
• Keep client lunches focused
on building relationships
not taking instructions or
providing advice.

Fairchild exchanged contracts on the
Fairfield property with the new company.
The plaintiff and partners vacated their
positions as directors of Fairchild and
Fairchild was placed into voluntary
administration. As the voluntary
administration was an automatic event
of default, the bank appointed receivers
and managers over Fairchild.
Numerous issues plagued the sale of the
Fairfield property and the sate eventually
fell through, with the property being
sold to another party for less than the
amount outstanding on the loan. The
plaintiff's personal guarantee was called
upon to satisfy the outstanding amount.
The plaintiff claimed against the solicitor,
alleging he provided negligent advice.

even more so by the absence of any
contemporaneous notes. His Honour
Garling J was reluctant to accept the
solicitor's evidence in the absence of
contemporaneous records and ultimately
found he could not accept the solicitor's
evidence unless it was 'independently
corroborated or else is a statement
against his own interest.' Judgment was
entered in favour of the plaintiff.

Significance of keeping records
This decision reinforces the courts'
general attitude towards a solicitor's
failure to keep contemporaneous records
of advice and instructions. The court has
repeatedly expressed that documenting
instructions and advice given is a task
expected of the ordinary prudent
solicitor. In this case, the fact that the
meetings took place in a restaurant no
doubt contributed to the lack of file
notes. His Honour Garling J's opening
remarks (at [91) summarise his views:
'That such a significant sum of money
by way of claimed damages could turn
on two such meetings of which there is
no contemporaneous note, is surprising.
Whilst it may be congenial, informal and
relaxing for a solicitor to meet with a
client in such circumstances, this case
demonstrates the pitfalls of attempting
to provide serious advice about serious
matters in such a setting.'

Solicitor denies restructure advice

Risk management

The plaintiff's evidence and the solicitor's
evidence recounted two very different
versions of events. The plaintiff asserted
the solicitor provided the advice over
lunch at the meetings in a restaurant. The
solicitor denied giving the advice at all
and denied a retainer to advise on issues
relating to the restructuring of Fairchild.

This decision highlights the importance
for solicitors to take instructions and
give advice in a professional setting, so
as to ensure the instructions obtained
and advice given can be properly
documented and recorded.

It was uncontentious that the solicitor
had acted for the plaintiff in various
matters over time, including leases for
the Fairfield property and the attempted
sale of that property. Against this
background, the solicitor had major
difficulty leading evidence limiting
the nature and scope of his retainer
and the advice that he did or did not
provide. The difficult task was made

In the absence of a contemporaneous
record, it is immensely difficult for a
solicitor to defend allegations that may be
made about advice given or instructions
received. This risk befalls all solicitors
that may be tempted to provide advice
in social settings. Issues of the solicitor's
retainer and advice given or not given
can cause expensive and time consuming
disputes, as demonstrated in this case. LSJ
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The full version of this article first appeared in
Mondaq, August 2015,

OCTOBER 2015 I

LSJ 87

