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ADEQUACY OF
JUDICIAL REASONS:
BACK TO LAW SCHOOL

W

Yet magistrates preside in an environment
of increasingly busy courts in which cases
are disposed of as expeditiously as fairness
permits. The result is a higher number of
ex tempore judgments and at least some
degree of truncation of the magistrate's
reasons. This, of course, is normally more
concerning to the unsuccessful party.
The recent decision of Tan v Silverdale Sand
and Soil Pty Ltd [2014] NSWSC 391 provides
a useful guide as to whether a perceived
paucity of reasons becomes appealable or
not. What emerges is that a set of adequate
reasons is not entirely dissimilar to the wellestablished method for writing a successful
law exam: facts, issues, law and conclusion.

Facts
Tan involved a collision between a car and a
truck. At the first instance hearing, the truck
driver's case relied heavily on the account
of a fellow truck driver who said it was the
driver of the car that veered into his truck,
not the other way around as the
opponent contended.
The magistrate gave his judgment ex
tempore and in preferring the evidence of
the truck driver witness simply described
him as "pretty believable and Eilndependent".
The other key evidentiary reference his
Honour made was to the damage to each
of the vehicles as a basis for inferring how
the accident occurred.
As her Honour, Justice McCallum, pointed out
on the appeal at [46], the Magistrate's reasons
"did not suffer from the vice of prolixity." But
were they nevertheless adequate?

The purpose of reasons
The guiding principle is that justice must
not only be done, but also seen to be done.
Reasons are the central means by which
this end is achieved. Most importantly, they
enable the losing party to understand why
they were unsuccessful and whether they
for an appeal. As the
have any
NSWCo
Cou
u rtof Appeal pointed out in Wiki v
Atlantis Relocations 120041 60 NSWLR 127 at
135-136: "It is not for nothing that in some
bilingual countries the judgment of the
court is given in the language of the
unsuccessful party."
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ith its jurisdictional limit now
sitting at $100,000, the Local
Court of NSW provides an
Important means of civil
redress in this state.

EXTENT OF DUTY:
HOW FAR SHOULD
YOU GO?

It is from this proposition that the central
test for adequacy of reasons emerges. Not
surprisingly, many of the best judicial minds
have couched it in their own terms and it is
simply a matter of choosing one from the
useful summary contained in Gleeson JA's
recent Court of Appeal judgment in Keith v
Gal [20131 NSWCA at [109] to [119], which
Justice McCallum quotes in full in Tan.
The writer's preferred is that of the then
Allsop P in Mitchell v Cullingral120121
NSWCA 389 where his Honour quite simply
states: "... central controversies put up for
resolution by the parties must be dealt with
[and] the competing evidence directed or
relevant to such controversies must be
analysed and resolved."

Snapshot
• Local Court decisions are
appealable to the Supreme Court
on the basis of failure to provide

adequate reasons
• For reasons to be adequate
they must address the central
controversies in the case
• Brief reasons are not
necessarily inadequate

"Central controversies"
These are the main issues or, put another
way, the issues that will decide the case.
They do not include every issue upon which
each party places emphasis at the hearing. A
decision-maker is entitled to give preference
to some issues over others, so tong as
those issues are the ones that are central to
deciding the controversy at hand. Just like
in a law exam, the student needs to identify
the key issues and concentrate on those in
giving their answer.

Analysis and resolution
of the evidence
Then the evidence needs dealing with. Not
all of the evidence, just that which relates to
the "central controversies". Again, just like
the law exam method, key facts should be
identified so far as they relate to the issues
or "central controversies" and then they
must be "wrestled with" or applied such that
a conclusion can be reached as to the facts
that will decide the case.
To use an example of Ipp JA from his
decision in Goodrich Aerospace Pty Ltd v
Arsic 12 0 06] NSWCA 187, also cited in Keith
v Gal at [116 ] , it is not appropriate for a trial
judge to set out the evidence by both sides
and then say, "I believe Mr X and not Mr Y
and judgment follows accordingly".
A clear conclusion on those central
controversies must be reached and stated by
reference to the evidence, however sparse.

Brevity is not fatal
In Tan, the central controversy was
straightforward, a simple factual dispute
over which vehicle veered into the other's
lane. In her analysis of the magistrate's
reasons, Justice McCallum was clearly
mindful that gauging the adequacy of the
reasons must be placed into the context
of the particular case at hand.
Here, the magistrate dealt with only two
matters in resolving the case: the credibility
of the other truck driver who witnessed
the accident and the damage to each of
the vehicles. Both matters were dealt with
without a great degree of analysis yet
still "wrestled" with to some extent. This
then enabled the magistrate to decide the
central controversy (i.e. who veered into
the other's lane) in a manner sufficient for
the losing plaintiff to know why they were
unsuccessful.
This is possibly not a high distinction in terms
of reasons, but definitely a pass. The appeal
was dismissed. LSJ

The guiding principle is that justice must not only be done,
but also seen to be done. Reasons are the central means by
which this end is achieved. Most importantly, they enable
the Losing party to understand why they were unsuccessful
and whether they have any grounds for an appeal.

T

he decision in Moss v Eagleston

120141 NSWSC 6 was recently
handed down in the NSW Supreme
Court. In these proceedings a
solicitor, Eagleston, was sued by his former
client, Moss, in an action for damages for
professional negligence, where it was
alleged that in preparing his client's
statement of claim, the solicitor had
failed to include claims for misleading
and deceptive conduct or unconscionable
conduct, and an action in defamation.

Background
These proceedings arose in connection
with Schapelle Corby's original arrest.
Moss alleged that he provided information
about the case to a journalist from The Daily
Telegraph on the basis that he would be paid
$250,000. However, after the publication
of two articles using his information, the
paper refused to pay him. Moss sought
to retain a law firm at which Eagleston
was an employed solicitor, with a view to
commencing Legal proceedings.
Moss paid $2013 to the firm to draft and
send a letter of demand for payment in
accordance with the alleged agreement
between Moss and The Daily Telegraph.
The claim was rejected by the paper and
Moss was unable to retain the firm to
pursue the claim any further due to
his financial constraints.
Eagleston, however, had further dealings
with Moss outside of Moss' retainer with
the firm. He said Moss called him almost
daily asking what could be done about his
claim. Eagleston said he began to feel sorry
for him and ultimately agreed to assist him in
drafting a statement of claim on a pro bono
basis, but told Moss he would have to run
the proceedings himself.
Moss, however, alleged that he and
Eagleston entered an agreement whereby
Eagleston would receive a percentage of
any amount recovered by Moss, and that
drafting the statement of claim was done in
connection with this agreement. Moss ran
the proceedings himself and lost.

Was there a duty to consider other
causes of action?
An issue for the Court to consider was
whether — following Fleeton v Fitzgerald
(1998) 9 BPR 16, 715 — a solicitor's duty is
confined to the retainer.
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Justice McCallum noted at 1821 that although
it was important to consider the subject
matter of the retainer, "the duty of care can
transcend that contained in the express or
implied terms of the retainer, according to
the circumstances of the case". Conversely,
her Honour also stated that "the terms of
the retainer are an important and often
determinative consideration".

Snapshot
• If doing legal work on a pro bono
basis, lawyers must provide clients
with the same level of knowledge
and skill afforded to a paying client
• A solicitor's duty of care can
transcend that contained in
the express or implied terms of

a retainer
• Lawyers should not undertake work
for clients without a written retainer

The Court found that, during the period
of the retainer, the solicitor was not aware
of any further instructions beyond those
contained in a letter to the client which
confirmed that the solicitor would proceed
on the basis of an alleged breach of
contract. It was then queried by the Court
whether the solicitor had assumed a broader
responsibility when later agreeing to draft
the statement of claim.
Her Honour found that all the solicitor
had agreed to do was prepare a statement
of claim. She was not convinced "on the
balance of probabilities that Mr Eagleston
assumed responsibility or otherwise fell
under a duty of care to advise Mr Moss as
to the cause of action in defamation or to
include any other causes of action in the
statement of claim drafted by him" at [109].

Obligations of solicitors who agree
to draft a statement of claim on a pro

bono basis
It was submitted for the solicitor that, as the
statement of claim was prepared on a pro
bono basis, there was a lesser standard of
care owed than if the work had been paid for
by the client.

Her Honour was of the view that the
proposition of there being a lower standard
of care owed to the client when providing
services on a pro bono basis should
be rejected.
Her Honour said at 181]: "The degree of
care and skill required in the performance
of a professional task cannot logically be
informed by the extent of remuneration
which the lawyera aees
gr eesto accept for the
task. The task is the same in any case.
No lawyer is obliged to undertake work on
a pro bono basis, but those who choose
to do so must in my view be held to the
same standard of care as those who request
payment for their services."
It can be taken from the above that every
lawyer should and must adhere to the same
standard of service when undertaking agreed
work for their clients — pro bono or full
fee paying.

Assessing damages on a "loss of
chance" basis
Her Honour further stated that if she had
made a finding that there was a breach of
duty, which she had not, then it would be
necessary for her to determine the value of
the lost chance.
The judge was satisfied she would have
determined that Moss would have instructed
his solicitor to pursue other claims.
Her Honour concluded that, at best, Moss
had about a 30 per cent chance of obtaining
an extension of the limitation period in order
to pursue an action in defamation, which
itself would have had about a 30 per cent
chance of success.

Conclusion
Lawyers should not undertake work for
clients without a written retainer. They
should make their clients aware of how
the work they do relates to that retainer
and further ensure that they do not act
outside its scope.
If the scope of a retainer requires altering,
ensure that it is well documented in writing,
and that both you and your client understand
and agree on its parameters.
If a lawyer is performing legal work on a pro
bono basis, they must provide their clients
with the same level of knowledge and skill
afforded to a paying client. LSJ
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