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When to tell the insurer?

Building bridges for communication

Adrian Howie explains why it is vital to keep your D&O
insurer fully informed and in the loop.

As part of our commitment to diversity, we recently hosted a Women in Leadership media
roundtable in Melbourne to nurture relationships between the media and top female
leaders.
ADRIAN HOWIE

Partner
Cain Biggers & Paisley

ALTHOUGH MOST PEOPLE KNOW ABOUT

directors' and officers' (D&O) liability insurance,
too few directors outside the insurance industry
have a good understanding of their obligations to
their D&O insurers. Perhaps surprisingly, this can
be the case in small and large companies.
If an insurer has not been told something it
should have been told, there may be no cover
when a claim arises.
Like most insurances, D&O cover is typically
renewed annually. It is common for the insurance
broker to be asked to obtain competitive
premium quotes. If the broker can find a cheaper
quote, especially at a much better price, there
is a temptation to take it. But there can be
consequences.
Obviously, the benefits offered by any
continuous cover clause in the outgoing insurer's
policy will be lost. This can cause problems if
a claim later arises and the new insurer denies
liability to indemnify on the basis that the claim
arises from circumstances which should have
been notified to the earlier insurer.
The lesson here is this: when changing
insurers, take great care to ensure the outgoing
insurer is properly notified of all "potential
claims circumstances". But just what these are
is not easy to list. Indeed, sometimes the notified
insurer will, in effect, reject the notification on
the basis of lack of sufficient specificity. At the
least, the notified insurer will likely want to
know:
What's happened to generate the notificationwhy are you telling me this now?
r What are the factual circumstances?
I Who may be making a claim?
But what is the position where the directors have
recognised a set of circumstances, unknown
outside of the company, that may result in a
claim? Does a poor financial result, not yet
announced but likely to give rise to substantial
adverse comment, given the unexpected
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nature of the result, amount to potential claims
circumstances?
On those simplistic facts, perhaps not. But
almost always there are other factors, known
to the careful and inquisitive director, that
could dictate that such a result be notified as a
potential claims circumstance. The lesson here
is to look carefully at everything you know, or
reasonably believe or suspect, and think. If in
doubt, notify.
We are all human. It can be hard to admit
that on one's own watch, things have deteriorated
and the writing's on the wall". Try not to delude
yourself that "it's a one-off event" or "it'll be
better next year". To be fair on yourself, make a
brutally honest assessment of the situation.
In particular, think carefully about the
question that invariably appears (in some form
or another) in a D&O proposal: Has there been
any material change between the date of the
financial statements submitted and the date of
this proposal?
A CASE STUDY

This case involved a company whose sole
business was operating three mines. It went to
the NSW Supreme Court and the insurer won.
In a nutshell, the directors signed off on the
30 June statements in the annual report, but by
November, things began to change significantly
for the business. At the end of December,
however, the directors submitted a proposal for
D&O cover, stating that since 30 June, there had
been no subsequent information not disclosed in
the annual report that could affect the financial
position, capital structure or operations of the
company. On 1 January, the D&O cover was
renewed. But by March, an administrator was
appointed who later became the liquidator.
Some time later, the liquidator sued the
directors for insolvent trading. The directors
claimed indemnity from their D&O insurer, but

the insurer denied cover on the basis of a false
answer to a question in the proposal. The denial
was upheld by the NSW Supreme Court.
Quite clearly, a prudent and inquisitive
director ought to have been aware of all of the
deteriorating circumstances of the business.
Had the directors thought about the
company's situation, they should have realised
that at November/December, there was a very
real risk of insolvency, in which event there
could be a claim against them. Had they notified
the insurer at that point, they would likely have
been covered in the event of a claim because
the expiring policy did not have an insolvency
exclusion. On top of that, an administrator
appointed at that time may have been able to
rescue the situation, but we will never know
The insurer, however, knew nothing about
these matters affecting the business until after
the appointment of the administrator some
three months later and the directors notified
it of a "potential claims circumstance". Not
surprisingly, the insurer's approach was this:
Had you properly answered the question in the
proposal, then at the very least, we would have
offered terms only on the basis that there was an
insolvency exclusion in the D&O policy. There are
several lessons to be learned from this case:
Always look critically at the business
operations.
Understand the implications of what is
happening - if you don't, get off the board.
r Always ask: What if?
II Quiz the managing director/CEO and make
sure you get the whole story
Meet regularly, certainly as often as may be
needed to keep a close eye on a deteriorating
situation.
r Abandon your ego. Do not be blind to the fact
that things may have gone wrong "on your
watch".
If in doubt: notify 0

A GROUP OF AUSTRALIA'S MOST
notable female business leaders
met editors of The Australian and
The Deal magazine in Melbourne
recently for the fourth in our
successful series of Women in
Leadership media roundtables.
Supporting our commitment
to diversity, the Women in
Leadership media roundtables
are an open and frank discussion
between the media and our top
female leaders.
The event is designed to
build relationships between the
senior female director network
and key national business
media. Supporting our diversity
initiatives, our aim in hosting this
event is to promote the voice of
our female leaders.
In light of the looming
election, topics for discussion
during this most recent
roundtable centred on political
issues, with participants
nominating the need for
government to set a long-term
agenda as critical to productivity
growth and the ongoing wellbeing
of the Australian economy.
"What I'm looking for is some
courage from our new government,
whichever party that might be,
to look beyond the short-termism
we've had for the previous term and
to make some brave decisions about
where we're going into the future,"
said Kirsten Ferguson.
"It needs to give businesses and
business leaders the confidence
we're looking for," she added.
"It will take a government
with stability and hopefully with

a strong majority irrespective of
which government that is," said
Anne Ward.
"I think that is a necessary
precondition to the kind of longterm planning the country needs to
restore confidence."
Infrastructure projects dominated
as the area most in need of attention
by any future government.
Deregulation and the need for
red-tape reduction to lower the
costs of doing business in Australia
and enhance our international
competitiveness were also
earmarked as priority areas.
"Looking at the beverage
industry, which I'm involved in,
we've just done an analysis of
Australia versus New Zealand," said
Margaret Jackson.
"New Zealand has become
22 per cent more competitive than
Australia internationally over the
past five years. In other words,
Australia has become 22 per cent
less internationally competitive
because of a host of extra costs.
"Look at a place like Singapore,
where from the prime minister
down they ask people who are
visiting from other countries:
'What can we do to get more
of your business here?'," said
Elizabeth Proust.
"Have you ever known of an
Australian prime minister on either
side of politics to have asked that
question? It's more about a mindset
about obstacles and hoops that you
have to go through.
"So I think one of our obstacles
is the attitude of other countries
that are hungry for investment

ROUNDTABLE ATTENDEES:
NICOLE BIRRELL FAICD - Director of SMS Management & Technology,
Superpartners and Wheat Quality Australia.
KIRSTIN FERGUSON GAICD - Chairman of the Thiess Advisory Board
and a non-executive director of SunWater, Hyne and the Queensland
Theatre Company.
MICHAELA HEALEY - Group executive, people, communications and
governance at the National Australia Bank.
MARGARET JACKSON AC FAICD - Director of Flexigroup, Billabong
International. President of Australian Volunteers International and the
Advisory Board Chairman for the Salvation Army Southern Territory.
CHRISTINE O'REILLY MAICD - Director of OSL, Transurban, Energy
Australia and Baker IDI and deputy chairman of Care Australia. A member
of the Finance Committee at Loreto Mandeville Hall.
SUSAN PASCOE AM FAICD - Commissioner of the Australian Charities
and Not-for-profit Commission (ACNC).
ELIZABETH PROUST AO FAICD - Chairman of Nestle Australia and
Bank of Melbourne. Director of Perpetual, Insurance Manufacturers
Australia, Sinclair Knight Merz, the Sports Australia Hall of Fame and the
Prince's Charities Australia.
SUSAN TAYLOR GAICD - General counsel and company secretary at SP
AusNet
ANNE D F WARD FAICD - Chairman of Colonial First State Investments,
Zoos Victoria, Qantas Superannuation Plan and the Centre for Investor
Education. Director of FlexiGroup.

and understand the future is in
high-tech jobs and the like, and are
looking for them. And, I don't think
we're even in the race."
The first Women in
Leadership media roundtable
was held in Melbourne with the
Australian Financial Review in 2012.
Following its success, two more
were held in 2012 - with The
Australian newspaper and Private
Media (which includes Crikey and
Women's Agenda). The roundtables
appear to have met their objective
of giving exposure to female
directors and building relationships
with the media.

This is evidenced by the fact
that there have been ongoing media
opportunities for those female
directors who participated in the
roundtables, as journalists continue
to contact them about news or
business issues. cr•

Watch an exclusive video of the
Women in Leadership roundtable
on our Pad app. Find out how
to download the app on our
website at companydirectors.
com.au/cdmaciazineapp
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