
ISO standards for e-discovery? 
E-discovery is big business - Gartner 

has forecast that electronic data discovery 
software sales will reach US$2.9 billion by 
2017. Law Technology News (www.law. 
corn) recently reported that an attempt to 
form an International Standards Organiza-
tion (ISO) committee on e-discovery pro-
cesses has stalled due to mixed support. 
Only three member nations committed to 
participation, and the Australian delegates 
among others expressed concern "that 
the plan is overly rooted in American law". 

This concern is well warranted, and 
unsurprising, given that much of the case 
law and commercial focus occurs in the 
US. While . I imagine it is not the most diffi-
cult matter the ISO has examined, it will be 
difficult to keep the standard jurisdiction-
neutral. The advantages of such a stand-
ard are clear, particularly in competition 
law cases which may be litigated in many 
jurisdictions on the same set of facts. There 
also appears to be support for merging the 
proposed project into ISO/LEC CD 27042 
"Guidelines for the Analysis and Interpreta-
tion of Digital Evidence". A good standard 
will save costs and time but, as those of us 
who remember Total 
Quality Management 
from the 1990s may 
recall, such things can 
result in "qualicide" 
(search.dilbert. corn/ 
comic/Qualicide). 

'Triage' documents 
All the technology 

in the world doesn't 
replace reading 
through the docu-
ments, forming an opinion on them and 
understanding their significance in your 
client's case. One of the first steps when 
presented with a pile of documents from 
your client is to 'triage' which are relevant, 
privileged, confidential and important. 
My experience suggests these are simple 
yes/no questions rather than trying to 
shade or level these decisions. 

Corrs Chambers Westgarth recently 
released a very low-cost tool for the iPad 
that might assist in this process and help 
you while away the hours while waiting in 
the registrar's list. CASEFOLIO is availa- 

ble free from the iTunes Store, and allows 
you to read and mark-up PDF documents 
in a way both litigators and transaction 
lawyers may find useful. 

Its focus is on allowing you to click 
simple on/off switches for relevance, priv-
ilege and confidentiality and add to your 
favourites (that is, important) list. Each of 
these is a quick tap on the button, allow-
ing you to later find documents in these 
categories. It is an app that will probably 
work best if its simplicity is retained, and 
that means there are no hierarchical lists 
of categories or issues nor any ability to 
customise the short list of switches. 

However, like my favourite mobile PDF 
reader, Goodreader, you are able to add 
annotations directly to the documents -
such as notes, highlights, ink drawings, 
bookmark pages and sound annotations 
(containing perhaps your musings on the 
value of the document for later analysis). ' 

I understand the app will support many 
thousands of documents, and you are 
likely to run out of battery before you run 
out of copy. You might consider whether 
sitting comfortably with a retina-grade 
iPad is actually easier on the eyes and 

body than sitting in 
front of a computer or 
at a desk. Of course, 
the process can be 
conducted simultane-
ously on many devices 
and the resulting data 
merged later. 

Other principal fea-
tures are the ability 
to search and view 
related documents, 

and the import and export functions. 
The app as downloaded comes with a 
sample set of documents - to add more 
documents there is a very inexpensive 
import tool. Obviously, you can export 
documents after review as well. CASE-
FOLIO CONVERTER (standard and pro 
versions) is a relatively inexpensive desk-
top tool to manage exports and optionally 
move the documents into an enterprise-
grade litigation support system after ini-
tial review in CASEFOLIO. Having said 
that, it is likely to be a useful tool in due 
diligence and other legal processes. ❑ 

"Its focus is on allowing 
you to click simple 
on/off switches for 
relevance, privilege 
and confidentiality" 

By ANDREW CALVIN 

exploring new 
technology 

Andrew Calvin is 
a senior technology 
lawyer who blogs at 
httP://blog.calvin.it  
and can be reached at 
andrew@calvin.it. Two recent Court of Appeal decisions strengthen solicitors' protections. 

Solicitor wins on advocate's immunity 
and statute of limitation 
By PETER MORAN and ROLAND EVERINGHAM 

Advocate's immunity 

T he principle of advocate's 
immunity - as it applies 
to solicitors - has long 

been the subject of legal con-
troversy. In the recent deci-
sion of Donnellan v Woodland 
[2012] NSWCA 433, the Court 
of Appeal held the immunity 
could extend to advice given 
by a solicitor to commence or 
settle litigation. 

In Donnellan, the solicitor 
acted for a client in a dispute 
with a local council over the 
subdivision of land. As a con-
dition of approval, the council 
required the provision of an 
on-site stormwater detention 
system. In an effort to circum- 
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vent the condition, the client 
sought a drainage easement 
over adjoining property owned 
by the council. When that was 
refused, proceedings were 
commenced in the Supreme 
Court seeking an easement 
under s.88K of the Conveyanc-
ing Act 1919. 

During the course of the 
retainer, the solicitor provided 
advice on the prospects of 
success, potential costs con-
sequences and whether settle-
ment offers made by the coun-
cil should be accepted. The 
tenor of the advice was that the 
client had good prospects and 
should recover his legal costs. 
The solicitor recommended 
counter offers be made. 

As events turned 
  out, there was no 

settlement and the 
case ran to trial. The 
council prevailed 
in the litigation. 
Hamilton J ordered 
the client to pay 
the council's costs, 
partly on an indem-
nity basis. 

The client sub-
sequently brought 
professional negli-
gence proceedings 
against the solici-
tor and succeeded 
at first instance. 
Hume J held that 
the solicitor's advice 
in respect of liability 
and costs exposure 
- particularly in 
relation to the set-
tlement offers - con-
stituted a breach of 
the solicitor's duty of 
care. The trial judge 
ordered the solicitor 
to pay costs, includ-
ing costs incurred 
by the council in 
the earlier proceed-
ings. The solicitor 
appealed the judg-
ment. 

Appeal 

The Court of Appeal held 
the solicitor had not breached 
his duty. However, the great-
est significance of the decision 
lies in the court's considera-
tion of the principle of advo-
cate's immunity or perhaps, 
as it was more aptly described 
by Basten AJ, "practitioner's 
immunity". 

In 2005, the High Court in 
D'Orta-Ekenaike v Victoria 
Legal Aid [2005] HCA 12 con-
firmed that advocate's immu-
nity extends to a solicitor 
acting in litigation if the solici-
tor's negligent conduct consti-
tutes work done out of court 
that leads to a decision affect-
ing the conduct of the case in 
court. 

In Donnellan, the Court of 
Appeal considered the trial 

judge was (wrongly) of the 
view that advice to commence 
or continue the proceedings 
should not be protected by 
immunity because the advice 
did not bear on the "conduct 
of the case in court" or "on 
the way that case is to be con-
ducted" (at [221]). 

The issue, the Court of 
Appeal found, is not when the 
advice is given but whether the 
advice, or the failure to give 
advice, led to a decision to con-
tinue with the case, or meant 
that the case was continued 
because of that omission. In 
either circumstance the con-
duct leads to a decision affect-
ing the conduct of the case in 
court, namely its continuance 
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by way of full argument before 
a judge. 

The decision in Donnellan 
applies the principles enun-
ciated by the High Court in 
Giannarelli v Wraith [1988] 
HCA 52 and D'Orta. It is of sig-
nificance to practitioners, and 
solicitors in particular, because 
it confirms that advice given on 
commencement or settlement 
of proceedings are matters 
which affect the conduct of liti-
gation and therefore attract the 
immunity. 

Statute of Limitation 

In D'Agostino v Anderson 
[2012] NSWCA 443, 21 Decem-
ber 2012, the Court of Appeal 
clarified the issue of when time 
commences to run in "failing 
to explain" cases against solici-
tors where purchasers/clients 
contend they have entered into 
contracts based upon incom-
plete or negligent advice. 

Kerrie and David Ander-
son exchanged contracts for 
the purchase of a chiropractic 
business, and the premises 
from which it operated, in 
September 2003. Completion 
of both contracts occurred in 
November 2003. 

Eight months later, in July 

2004, they received notification from the 
local council that development consent for 
the use of the property as a chiropractic 
clinic had lapsed in March 2003, that is, 
before exchange. 

On becoming aware of the lapsed con-
sent, they made a further application to 
council but withdrew it when conditions 
that would have been imposed by the 
council couldn't be achieved. The busi-
ness was moved to another location and 
eventually failed. The property was later 
sold at a loss. 

The Andersons commenced proceed-
ings against the solicitor who acted for 
them on the purchase of the property 
and the business, the Statement of Claim 
issuing in November 2009 - more than six 
years after contracts had been exchanged, 
but less than six years after they became 
aware that they lacked the necessary 
development consent. 

The solicitor pleaded, among other 
things, that the action against • him was 
statute-barred, contending that the cause 
of action against him had arisen when con-
tracts were exchanged in mid-September 
2003. 

At first instance, the District Court 
found in favour of the Andersons, holding 
that the cause of action arose when they 
became aware they lacked the necessary 
development consent; further, that the 
absence of development consent at the 
time of exchange was only a potential or 
prospective defect in use. 

Appeal 

The Court of Appeal overturned the first 
instance judgment and found in favour of 
the solicitor. The court found it was not 
correct to characterise the lack of develop-
ment consent as creating merely a prospec-
tive or contingent loss that would accrue 
only if the lapsed consent was discovered 
(as the District Court judge had done). 

One needs to look at what "package of 
rights" purchasers acquire on exchange 
and whether that is less than what they 
assumed they were acquiring. The appeal 
judges said (at [11]): "On purchase, the 
Andersons acquired a package of rights 
that was different to what they understood 
they were acquiring. The difference, the 
lack of development consent, was the dif-
ference between acquiring a premises 
and the business being lawfully run, and 
acquiring a premises and the business 
being unlawfully run." 

Use of the property as a chiropractic 
clinic was prohibited from the time the 
development consent lapsed. As the appeal 
judges said, "like any other unlawful or pro-
hibited conduct, it did not become unlawful 
only on discovery" Me. 
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"Advice given on commencement or 
settlement of proceedings are matters 
which affect the conduct of litigation 
and therefore attract the immunity" 
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